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Introduction

The inherited view holds that the federal government has a clear constitutional responsibility to negotiate international agreements on trade or other matters. Accordingly, the federal government does not regard it as appropriate to include provincial representatives in government-to-government trade discussions or on trade negotiating delegations.

It is generally assumed that the federal government has exclusive authority for the making of international treaties. The source of this authority bears re-examination inasmuch as it is a key to the general question of provincial participation at the international level. 

In addition, power to regulate trade and commerce is an area allocated to the federal government by the Constitution. This power often is cited as the second leg upon which the federal government holds an exclusive jurisdiction over the making of international trade agreements. 

The strengths and weaknesses of this general argument will be documented below. Historical, constitutional and juridical issues, however, are not the only matters in contention. There are practical and evolving conditions globally that tend to favour a more strategic interpretation of Canada’s basic document so that it might better serve the country.

The order of treatment of the issues is to address in Part I the question of treaty formation and treaty implementation in Canada, consider the trade and commerce power, and subsequently move on to arriving at some conclusions in the matter of provincial treaty capacity. In Part II, we will make a brief survey to show how in practice provincial participation in international negotiations, and trade negotiations in particular, has been addressed. This will clarify the extent to which jurisdiction and legal foundations have been respected or breached, and point to operational weaknesses in the current situation. 

Part III will evaluate pertinent options that could provide a more fulsome and meaningful provincial role in the formation of international trade obligations.

PART I: CONSTITUTIONAL PROVISIONS AND JUDICIAL REVIEW
Treaty Formation in Canada

The party to a treaty must have the legal capacity of contracting in order to give the treaty validity. This is in keeping with the basic principle of pacta sunt servanda, i.e., treaties must be observed. International treaties are agreements between two or more states for mutual observance and execution of stipulated rights and obligations. As a general rule of international law, the capacity to enter into international treaties is an attribute of state sovereignty
. 

It is not to be assumed, however, that state sovereignty is equivalent to an exclusive central government treaty making capacity. It has been observed that under international law, “Parties to a treaty are limited to states and public organizations composed of states, whose treaty-making power and process are governed by the provisions of their fundamental laws and statutes.”

In other words, international law does not presume to dictate the locus of treaty making power and the internal decision process of sovereign states. One must turn to the state’s fundamental law for the authoritative provisions governing its treaty making power.  It bears reviewing therefore what the legal capacity of the federal government is in relation to the negotiation and formation of international treaties.

Because of the historical origins of Canada as a state, the Constitution Act, 1867 did not speak to the matter of treaty formation. As a possession of Britain, the territories comprising Canada remained under the authority of the British Crown. It was through the British constitutional process that international commitments of the Empire were formed and given effect
.

Section 132

This was reflected in the Constitution Act, 1867 by Section 132, which conferred “all powers necessary or proper for performing the obligations of Canada or of any Province thereof, as Part of the British Empire, towards Foreign Countries, arising under Treaties between the British Empire and such Foreign Countries.” Section 132 concerns the performance of treaty obligations rather than treaty making. There are no provisions under the Constitution providing for even treaty implementation of “Canadian” as opposed to Empire treaties.

Early efforts to assert a federal constitutional authority to treaty formation cited Section 132. However, the Labour Conventions case lay to rest any thought that section 132 gave the dominion any foreign treaty making powers. On this point, the Judicial Committee in the Labour Conventions case stated that, in respect to Section 132, 

While it is true, as was pointed out in the Radio case, that it was not contemplated in 1867 that the Dominion would possess treaty-making powers, it is impossible to strain the section so as to cover the uncontemplated event.

Significantly, there has not been any further recourse since 1937 to a constitutional argument for federal treaty making power based on section 132. 

This is of some importance because the Constitution Act, 1867 did allocate a power to regulate trade and commerce to the federal government. We will return to this curiosity below. It is worth mentioning that this situation tends to suggest there was not an historical cohesion between the trade and commerce power on the one hand, and a power to make treaties on the other. This points to a more restrictive interpretation of the intent of the trade and commerce power. It will be suggested below that a narrower construction is more appropriate for the Constitution Act, 1867, and the division of powers contained therein.

Executive Power

Another source of federal government assertion of treaty making capacity is associated with the grant of executive power. This is relevant because numerous authorities claim that the federal government alone has the executive authority to make international treaties. This of course implies no status for the provinces in relation to treaty making. The matter of the executive power of governments in Canada therefore bears scrutiny.

On executive authority, the constitutional law appears to be quite clear. In Liquidators of the Maritime Bank of Canada v Receiver General of New Brunswick [1892] A.C. 437
, the Judicial Committee of the Privy Council rendered a decision, which moreover had the authority of previous rulings with which it was consistent. This is an important case because it clarified that the Constitution Act, 1867 did not sever the relation between the Crown and the provinces. The heart of the ruling states:

Their Lordships do not think it necessary to examine, in minute detail, the provisions of the Act of 1867, which nowhere profess to curtail in any respect the rights and privileges of the Crown, or to disturb the relations subsisting between the Sovereign and the provinces. The object of the Act was neither to weld the provinces into one, nor to subordinate the provincial governments to a central authority, but to create a federal government in which all should be represented, entrusted with the exclusive administration of affairs in which they had a common interest, each province retaining its independence and autonomy. The object was accomplished by distributing between the Dominion and the provinces, all powers executive and legislative, and all public property and revenues which had previously belonged to the provinces; so that the Dominion Government should be vested with such of these powers, property, and revenues as were necessary for due performance of its constitutional functions, and that the remainder should be retained by the provinces for the purposes of provincial government. But, in so far as regards those matters which, by sect. 92 are specially reserved for provincial legislation, the legislation of each province continues to be free from the control of the Dominion, and as supreme as it was before the passing of the Act. 

They also observed that, “The Act places the constitutions of all provinces within the Dominion on the same level;....” Thus, there is in relation to provincial executive power no fundamental difference among the provinces.

In effect, the Judicial Committee held that all the provinces retain both an executive power and a legislative power in relation to those matters falling within section 92. This means that there was no constraint arising through the Constitution Act, 1867 regarding provincial executive authority. The capacity to legislate in areas of provincial competence must necessarily also entail the executive capacity to form such agreements and instruments as may be deemed necessary within the purview of the provincial legislatures.  

In Bonanza Creek Gold Mining Company, Limited v The King [1916] A.C. 566, 26 D.L.R. 273
, the Judicial Committee went further to clarify the effect of the crown in Canada.  After reviewing the history of establishing responsible government in Canada, the ruling states:

It is to be observed that the British North America Act has made a distribution between the Dominion and the provinces which extends not only to legislative but to executive authority.

The ruling then traces the lineage of Sovereign executive government and authority in Canada, citing sections 12, 64, and 65. It thereupon continues:

The effect of these sections of the British North America Act is that, subject to certain express provisions in the Act and to the supreme authority of the Sovereign, who delegates to the Governor-General and through his instrumentality to the Lieutenant-Governors the exercise of the prerogative on terms defined in their commissions, the distribution under the new grant of executive authority in substance follows the distribution under the new grant of legislative powers.

It is therefore apparent that the provinces do indeed possess an executive authority in relation to that class of subjects enumerated as provincial jurisdiction under the Constitution Act, 1867, as amended. Though not definitive on their own, these rulings do not deny provincial treaty making capacity within areas of exclusive provincial jurisdiction.

In its defence, the federal government has argued that “The Privy Council could not have had in mind the devolution of the Crown’s external prerogative because at the time these cases were decided they had not devolved to Canada. Moreover, the Bonanza Creek Case had no foreign aspects to it and dealt exclusively with internal questions. In any event, provincial legislative competence is restricted to matters of an essentially local nature and therefore any parallel executive powers would also be so limited, and not applicable to the foreign affairs field.”
 The essential legal point is not whether the external prerogative existed at the time of the cases, but that the principle was made plain that executive and legislative authority are conjoined. This is implied in the latter sentence of the federal defence, where it is simply being asserted that, even if it did exist , it is not applicable to foreign affairs. There is of course no constitutional basis for such conjecture.

In the United States, the Executive Branch exercises the power to enter into executive agreements with foreign powers. The legal status of executive agreements is within the domestic jurisdiction of the United States. One of the three classes of executive agreement that the President is authorised to conclude is agreements or understandings not given effect except with the approval of Congress, by specific sanction or implementation.
 While not wanting to overdraw an analogy with another federal state, the generic American practice as interpreted in relation to international agreements accords with the meaning of “executive power” found in Canada. 

Letters Patent

To argue a legal basis for central government jurisdiction in international affairs, reference is occasionally made to The Letters Patent Constituting the Office of the Governor-General of Canada, given effect in October 1947
. It has been argued that by virtue of the Letters Patent the foreign affairs prerogative is exercised by the Governor-General. A reading of the Letters Patent, however, suggests that the instrument is of marginal utility in asserting exclusive executive power to the federal government for international affairs in general and treaty making in particular. By the Letters Patent 1947, the Governor- General is authorised and empowered

...to exercise all powers and authorities lawfully belonging to Us in respect of Canada, and for greater certainty but not so as to restrict the generality of the foregoing to do and execute, in the manner aforesaid, all things that may belong to his office and to the trust We have reposed in him according to the several powers and authorities granted or appointed him by virtue of The British North America Acts, 1867 to 1946 and the powers and authorities hereinafter conferred in these Letters Patent...

This is consistent with the two outcomes of the Judicial Committee cited above on executive power, and offers no particular strength to the federal government’s claim. It is clear that the authority of the Governor-General is not an exclusive authority of the federal government, as also clarified in the two cases cited above. Thus, the Governor-General as a conduit for the Crown’s relationship with the Dominion and the provinces must on existing judicial interpretations imply a division of executive authority compatible with the division of legislative authority in the Constitution Act, 1867.

The Letters Patent in Article IV do provide for the appointment of diplomatic and consular officers, and Article XIII provides that

And We do further authorize and empower Our Governor General to issue Exequaturs, in Our name and on Our behalf, to Consular Officers of foreign countries to whom Commissions of Appointment have been issued by the Heads of States of such countries.

This in effect constitutes the core of the Letters Patent that might conceivably be associated with the federal treaty making power, or any power for that matter associated with international relations. 

Accordingly, there is nothing of a compelling nature resident in the Letters Patent that would allow one to conclude definitively that authority over treaty making let alone international affairs is an exclusive federal government preserve. The reference at XIII is clearly empowering the central government to receive foreign representatives, and specifically mentions the consular function
. But that is a far cry from asserting a conferral of an exclusive foreign affairs jurisdiction.

However, the federal government has nonetheless made such a claim, arguing that, “From the terms of the Letters Patent, read in conjunction with the 1939 provision for a Great Seal for Canada, it may be concluded that the foreign affairs prerogative is now exercised by the Governor-General.”
 On this issue the federal government is simply offering up a possibility rather than a certainty. The foregoing makes it clear that this argument in itself is not persuasive.

The Quebec government puts the question of treaty making to rest in this way:

In the absence of any express constitutional provision or authoritative decision on this matter, we are obliged to fall back on the general principles of law. And indeed that is what the federal government does when it alleges in support of its contention the Letters Patent issued to the Governor General in 1947..., which, it claims, shows ‘that the foreign affairs prerogative is now exercised by the Governor general.’ Quebec, however, maintains that, with regard to exercise of the royal prerogative, the language of letters patent cannot prevail over the constitution and that the latter implies an apportionment of the prerogative corresponding to the apportionment of legislative powers.

Statute of Westminster, 1931

One might go so far as to argue that XIII is extending to the central government full diplomatic powers, though some would argue the right of diplomatic representation was conferred by the Imperial Conference of 1926. However, the Imperial Conference did not make law
. The outcome of the 1926 conference, as ratified by the Statute of Westminster, 1931
, provided for the affected dominions, including Canada as follows:

(3) It is hereby declared and enacted that the Parliament of a Dominion has full power to make laws having extra-territorial operation. 

This power simply extends the reach of domestic law to vessels, enterprises, and nationals abroad. Even if we make the mistake of interpreting it as somehow related to treaty making, the power was significantly conditioned
:

7(3) The powers conferred by this Act upon the Parliament of Canada or upon the legislatures of the Provinces shall be restricted to the enactment of laws in relation to matters within the competence of the Parliament of Canada or of any of the legislatures of the Provinces respectively.

Therefore power to make laws having extra-territorial application is explicitly limited to those matters for which the federal parliament has legislative competence, and did not provide or authorise any additional powers than those already existing. Here again it seems clear that there is an implicit reverence for the executive and legislative competencies of the federal and provincial governments, as well as the division of powers, even to the extent of delimiting the federal parliament’s authority in respect to extra-territorial legislation.

Judicial Rulings

Though not considered the subject of the Labour Conventions reference, the case did touch on the matter of treaty formation. The Judicial Committee accepted the view set down in the Radio case wherein Canada’s acquisition of authority to enter treaties with foreign powers is traced as

...the outcome of the gradual development of the position of Canada vis-à-vis to the mother country, Great Britain, which is found in these latter days expressed in the Statute of Westminster.
 

As reviewed above, however, the Statute of Westminster conditioned the power -- whether treaty making or extra-territorial -- in accordance with those classes of subjects for which the dominion and provincial parliaments held legislative competence. It is noteworthy in this regard that Counsel acting for the provinces in the Labour Conventions case did argue that “The Canadian Government had no executive authority to make any such treaty as was alleged”
.

The response from the Judicial Committee is instructive:

...Counsel did not suggest any doubt as to the international status which Canada had now attained, involving her competence to enter into international treaties as an international juristic person. Questions were raised...as to how the executive power was to be exercised to bind Canada, whether it must be exercised in the name of the King, and whether the prerogative right of making treaties was now vested in the Governor-General in Council, or his Ministers, whether by constitutional usage or otherwise...Their Lordships mention these points for the purpose of making it clear that they express no opinion on them.
  

However, their Lordships did cite an earlier Supreme Court observation that

“It is true, as pointed out in the judgment of the Chief Justice, that as the executive is now clothed with the power of making treaties so the Parliament of Canada, to which the executive is responsible, has imposed upon it responsibilities in connection with such treaties, for if it were to disapprove of them they would either not be made or the Ministers would meet their constitutional fate.”

Treaty of Versailles, 1919

Their brief exploration of this issue rests not on constitutional provisions as much as it does on the implicit political acknowledgment by foreign powers of Canada as an international personality through its signing the Treaty of Versailles. By negotiating over a period of months with Great Britain, the Dominion of Canada was able to secure approval to participate in the treaty making process that birthed the Treaty of Versailles in June 1919. What is occasionally forgotten is that when it came time to put the signatures of the participating powers on the document, only those representatives duly accredited  with “full powers” were to be signatories. The Dominion government realised that such authority was needed, and upon request to Great Britain was granted full powers for Canadian representatives. It was only after British approval was secured that the Dominion Cabinet issued its own “full powers”. 

In relation to the Covenant of the League of Nations, the draft text of Article IV referenced “Member States”, which could have precluded the participation of self-governing dominions. As a result of an appeal by the Canadian Prime Minister to the High Contracting Parties, the final text removed the key term “States”. More generally, Article 1 makes it clear that the League of Nations was open any self-governing “State, Dominion, or Colony”.

In this instance Canada had secured not so much treaty making power, as the privilege to participate in a treaty conference. Such capacity as it did enjoy was premised on the ultimate authority of the British Crown. As Loring Christie observed, Canada and the other dominions had achieved “sovereignty of a sort” but remained subordinate to the Empire
. It is clear that while Canada had managed by persistence and stealth to acquire some of the characteristics of international statehood, it had by no means secured full international personality. The exercise of full diplomatic relations by Canada is in practice a very recent phenomenon
.

In other words, the act of participating in an international treaty making conference appears to be the basis for declaring a de facto federal treaty making capacity. The act of participating in treaty making, however, speaks more to acceptance by the international community than it does to the limits on constitutional authority to do so.

Observation

Minimally, there is doubt that any instrument exists which can be pointed to as conferring exclusive treaty making powers on the federal government. In fact, even the federal government itself has exercised caution in its own statutes associated with foreign affairs. In its latest incarnation, the Department of Foreign Affairs and International Trade Act (Chapter E-22) refers to the powers, duties, and functions of the Minister in this way:

10. (1) The powers, duties and functions of the Minister extend to and include all matters over which Parliament has jurisdiction, not by law assigned to any other department, board or agency of the Government of Canada, relating to the conduct of the external affairs of Canada, including international trade and commerce and international development.

Thus, even by statute the central government does not assert to have foreign powers beyond those over which the federal parliament has jurisdiction. References to “Canada” are therefore references to issues falling within the legislative competence of the federal parliament
. 

Treaty Implementation
The division of federal and provincial powers regarding treaty implementation is the one area in which a rather clear statement has been made upon judicial review. 

Provincial Treaty Performance

It is somewhat surprising that the issue went before the Judicial Committee, inasmuch as there are at least two foreign treaties predating and pointing to the ultimate outcome of the Labour Conventions case. Four years after the passage of the Constitution Act, 1867, Her Majesty and the United States entered into an agreement to settle between them a number of outstanding issues, including navigation, access to fisheries, and import and export duties. What is interesting about this agreement, commonly known as the Treaty of Washington, is that it directly addressed provincial jurisdiction in relation to property and civil rights. 

Article XVIII gave American fishermen rights to take fish “...on the sea-coasts and shores, and in the bays, harbours, and creeks, of the Provinces of Quebec, Nova Scotia, and New Brunswick, and the Colony of Prince Edward’s Island...provided that, in so doing, they do not interfere with the rights of private property, or with British fishermen...”

In relation to provincial assent in treaty implementation, Article XXXI set out that

The Government of Her Britannic Majesty further engages to urge upon the Parliament of the Dominion of Canada and the Legislature of New Brunswick, that no export duty, or other duty, shall be levied on lumber or timber [cut in the State of Maine but]...shipped to the United States from the province of New Brunswick
.

The language is quite clear on the necessity of sub-central participation to give effect to this treaty provision. In addition, Article XXXII extends relevant treaty provisions to Newfoundland, unless the Imperial Parliament, the Legislature of the Colony of Newfoundland, or the Congress of the United States do not “embrace” Newfoundland in their laws to enact treaty provisions
. Article XXXIII sets out implementation requirements for certain provisions of the treaty, stating that the relevant articles

...shall take effect as soon as the laws required to carry them out are passed by the Imperial Parliament of Great Britain, by the Parliament of Canada, and by the Legislature of Prince Edward’s Island...

This is fairly plain language. In spite of Section 132, it seems that the Imperial Government elected to recognise the role of provincial (and colonial) legislative competence to give effect to treaty provisions within provincial jurisdiction. 

The second instance in which provincial jurisdiction is recognised is the Boundary Waters Treaty of 1909. This treaty was given effect through the Waterways Treaty Act of 1911. The Act provided under Article 2 that, “The laws of Canada and the several provinces thereof are hereby amended and altered so as to permit, authorize and sanction the performance of the obligations undertaken by His Majesty in and under the said treaty...”
 While this is entirely within keeping of Section 132, the Act scheduled The 1909 Boundary Waterways Treaty. The Treaty itself provided under Article 2 that, “Both of the High Contracting Parties reserves to itself, or to the several State Governments on the one side, and the Dominion or Provincial Governments on the other, as the case may be, subject to any Treaty provisions now existing with respect thereto, the exclusive jurisdiction and control over the use and diversion, whether temporary or permanent, of all waters on its own side of the line...”

Judicial Rulings

Before turning to the Labour Conventions case, it is worthwhile to briefly review the Radio and Aeronautics cases that preceded it.

The Aeronautics
 case concerned dominion legislation providing for the regulation and control generally of aerial navigation in Canada, and over its territorial waters. The subject matter came to bear on treaty implementation as a result of the fact that the dominion legislation constituted the execution of a convention drawn at the peace conference following the Great War. Though signed by His Majesty on behalf of the British Empire, the British Dominions, including Canada, and India also signed the document, having been deemed states for purposes of the convention.

The Judicial Committee eschewed arguments from both sides based on the division of powers. The legislation provided for Canada’s obligations under a convention ratified on behalf of the British Empire. In their view, the governing section was 132, and it alone contained all the authority necessary for the dominion parliament to legislate as it had done. This did not however stop their Lordships from adding that, by virtue of Section 91(2), (5), and (9), “...it would appear that substantially the whole field of legislation in regard to aerial navigation belongs to the Dominion.”
 As for such “small portion” as might reside under Section 92, “it appears to the Board that it must necessarily belong to the Dominion under its power for the peace, order and good government of Canada. Further, their Lordships are influenced by the facts that the subject of aerial navigation and the fulfilment of Canadian obligations under s. 132 are matters of national interest and importance; and that aerial navigation is a class of subject which has attained such dimensions as to affect the body politic of the Dominion.”

It appears then that in this case the Judicial Committee severed the treaty making issue from the matter of legislative competence for a particular class of subject. When viewed from this dual vantage point, the ruling advances very little the case for the treaty making power of the central government. This is particularly so as the notations -- peace, order and good government, national interest, and attainment of such dimensions -- are more clearly attaching to the legislative jurisdiction issue. In the ruling in Labour Conventions five years later, the Judicial Committee went so far as to take note of “...a remark at the end of the judgment, which in view of the stated ground of the decision was clearly obiter...”

In 1932, the Judicial Committee faced yet another case in which international obligations were at stake. In this instance the issue concerned the federal parliament’s competence to legislate for the implementation of the International Radio Telegraph Convention, an agreement ratified by the federal government without any reference to the British Empire
.

The Judicial Committee did not agree that recourse to sections 91 and 92 was the appropriate approach to determining whether the federal parliament had jurisdiction to regulate and control radio communication writ large. Instead, they offered that,

In a question with foreign powers, the persons who might infringe some of the stipulations of the convention would not be the Dominion of Canada as a whole, but would be individual persons residing in Canada.

This is certainly a curious position to take as it overlooks the question of treaty performance by the Dominion of Canada itself, and assumes that only “individual persons” could infringe the convention. As a point of contemporary international law, treaties are binding on states, not individuals
. But it was an essential statement in order to make the argument that,

These persons must so to speak be kept in order by legislation and the only legislation that can deal with them all at once is Dominion legislation.

The question remained how to justify such a view on constitutional grounds. Inasmuch as the Judicial Committee held that Section 132 did not apply, and as there was no explicit mention of “being bound by a convention equivalent to a treaty with foreign powers” in either Sections 91 or 92, their Lordships maintained that,

...such legislation falls within the general words at the opening of s. 91 which assign to the Government of the Dominion the power to make laws ‘for the peace, order and good government of Canada in relation to all matters not coming within the classes of subjects by this Act assigned exclusively to the legislatures of the Provinces.’ In fine, though agreeing that the convention was not such a treaty as is defined in s. 132, their Lordships think that it comes to the same thing.

The drafting of Section 132 is such that their Lordships were forced to acknowledge it did not apply in this case, but to justify federal jurisdiction internationally they chose to say the head of Section 91 amounted to the same thing. Though ludicrous, if they had not inserted the statement equating treaty implementation with the federal residual power, there was no constitutional basis upon which to assert with conviction that the dominion had exclusive treaty implementation jurisdiction. 

At this point in the ruling, the Judicial Committee prospectively eliminated provincial jurisdiction. Had it not been subsequently overturned, the ruling would have provided a basis for future federal supremacy in all classes of subject matter, provided only that the federal government invaded Section 92 through the conclusion of an international agreement:

It is Canada as a whole which is amenable to the other powers for the proper carrying out of the convention; and to prevent individuals in Canada infringing the stipulations of the convention it is necessary that the Dominion should pass legislation which should apply to all the dwellers in Canada.

Beyond that, their Lordships cited the Aeronautics case because, in their view, it was quite similar to the issue before them in that,

The idea pervading that judgment is that the whole subject of aeronautics is so completely covered by the treaty ratifying the convention between nations, that there is not enough room left to give a separate field to the Provinces as regards the subject. The same might at least very easily be said on this subject...

Having rejected a review of the convention based on an examination of sections 91 and 92, their Lordships blithely turned to the exceptions clause at section 92(10) which places, among other things, telegraphs, and “undertakings connecting the Province with any other or others of the Provinces, or extending beyond the limits of the Province,” and found radio broadcasting fell within this class of subject. It appears that no serious effort was made to examine the application of section 92 in this case.

Both the Aeronautics and Radio cases represent the type of judicial rulings that can through gradual accumulation lead to a significant distortion in the balance of federal and provincial powers: the only jurisdiction that may benefit from new developments in human activity is federal, thereby leading inexorably to the diminishment and ultimate irrelevance of Section 92. Of course, there have been many subsequent rulings that significantly constrain the application of peace, order and good government when it weighs upon provincial jurisdiction. However, centralising interpretations, if not constrained by the Supreme Court in the future, might well lead to the transformation of Canada into a unitary state. In which case, the provinces will be no more than municipal tools of the federal government, both on the domestic and international fronts.

The decisive Judicial Committee ruling bearing on treaty implementation is the Labour Conventions reference
. It is this case which laid the basis for contemporary federal-provincial interaction regarding treaty implementation.  

The origin of the reference was a series of statutes passed by the dominion parliament in accordance with conventions adopted by the International Labour Organisation. Canada had assumed membership in the ILO after the Great War, and thus acceded to the convention without reference to the British Empire. In this case therefore Section 132 was found not to apply as a basis for dominion legislative competence
. 

In rejecting the contention that Section 132 applied, the Judicial Committee cited the decision in the Radio case, and stated that

...their Lordships do not think that the proposition admits of any doubt. It is unnecessary, therefore, to dwell upon the distinction between legislative powers given to the Dominion to perform obligations imposed upon Canada as part of the Empire by an Imperial executive responsible to and controlled by the Imperial Parliament, and the legislative power of the Dominion to perform obligations created by the Dominion executive responsible to and controlled by the Dominion Parliament.
  

This passage hearkens back to the analysis presented above, wherein the conjoining of executive and legislative powers was identified. In this instance, the Judicial Committee’s characterisation of the relationship in the international context lends support to that interpretation.

Significantly, the Judicial Committee drew a distinction between the formation and the performance of obligations constituted by a treaty between two or more sovereign states. 

The heart of the ruling, however, concerned itself with the division of powers as it pertains to legislating treaty obligations. On this point, the ruling states

For the purposes of ss. 91 and 92,...,there is no such thing as treaty legislation as such. The distribution is based on classes of subjects; and as a treaty deals with a particular class of subjects so will the legislative power of performing it be ascertained. No one can doubt that this distribution is one of the most essential conditions, probably the most essential condition, in the inter-provincial compact to which the British North America Act gives effect.

For greater certainty, the Judicial Committee warned,

In other words, the Dominion cannot, merely by making promises to foreign countries, clothe itself with legislative authority inconsistent with the constitution which gave it birth.

Observation

The preceding analysis demonstrates, however, that the implicit constitutional guarantee goes further: the federal government is not empowered to make promises to foreign governments that are not within its legislative authority. This conclusion lends even greater weight to the Judicial Committee’s prescription for Canada. The court went so far as to explain how in practice this division of powers had to work:

It must not be thought that the result of this decision is that Canada is incompetent to legislate in performance of treaty obligations. In totality of legislative powers, Dominion and Provincial together, she is fully equipped. But the legislative powers remain distributed, and if the exercise of her new functions derived from her new international status Canada incurs obligations they must, so far as legislation is concerned, when they deal with Provincial classes of subjects, be dealt with by the totality of powers, in other words by co-operation between the Dominion and the Provinces.

As if to ensure there could be no misinterpretation on the legislative point, the Judicial Committee explicitly rejected the Dominion’s contention that any conditions existed which would allow for the overriding of the distribution of powers in sections 91 and 92.

Indeed, on the subject of trade treaties, there are few if any reasonable circumstances in which an override could apply. There are other considerations as well. Basically, the federal override invokes the suspension of normal constitutional procedures for legislative purposes. As this development would signal a significant domestic crisis, foreign powers would take heed. In the course of events, foreign powers entering into a treaty with Canada in such a circumstance would extend only temporary and conditional treaty ratification. The federal override instrument appears therefore to be of very limited utility in general international practice, and of no justifiable use in relation to trade treaties.

Federal implementing legislation in all three recent trade agreements entered into by Canada singles out wine and spirits as potentially subject to issuance of federal regulations 

“ requiring or prohibiting the doing of any thing” to give effect to related trade agreement obligations in a province. Moreover, the implementing acts declare such regulations would be binding on a province, and provide for prescribing penalties
. Despite some speculation on the import of the implementing legislation, all three trade agreements are mindful of provincial jurisdiction. Provisions bearing on existing provincial measures are modest, including those related to wine and distilled spirits. Potential intrusion through prospective application of relevant provisions appears rather modest as well
. 

A more sweeping assertion, however, exists in all three implementation acts. In the FTA and NAFTA cases, the language is: 

For greater certainty, nothing in this Act, by specific mention or omission, limits in any manner the right of Parliament to enact legislation to implement any provision of the Agreement or fulfil any of the obligations of the Government of Canada under the Agreement
.

Considering the obligations in the trade agreements associated with provincial jurisdiction, this declaration is not a major concern. Of course, the federal parliament can enact any legislation that it sees fit. Whether such legislation invades provincial jurisdiction is another matter. 

Regulation of Trade and Commerce
In reviewing the regulation of trade and commerce power, it is important to bear in mind that the concern here is only in respect to claims that this power has a relationship to federal competence associated with international treaty making
. In other words, the many references and cases brought before the Judicial Committee, and the Supreme Court of Canada since 1949 that are concerned with jurisdiction over product markets and the management of commodities are not at issue.

Constitutional Provisions

By Section 91(2) the parliament of Canada is empowered with the regulation of trade and commerce. Applying the federal government’s logic, the framers of the Constitution Act, 1867 could not have had in mind the regulation of international trade and commerce because at the time this power was not devolved to Canada. Moreover, by placing an exception being 92(10)(a)(b) and (c) such that undertakings extending beyond the limits of a province were under federal jurisdiction, it was clear by recitation that this applied to specific modalities of transportation and communication(lines of steam or other ships, railways, canals, telegraphs, and other works and undertakings connecting the province with any other province or provinces; as well as lines of steam ships between the province and any British or Foreign Country). In other words, the principal purpose of 91(2) is the regulation of trade and commerce bearing upon interprovincial transportation and communications.

In fact, the Constitution Act, 1867 speaks in terms of the interprovincial nature of the central government’s competence. Both 122 and 123 speak of the Customs and Excise Laws and Duties leviable by the provinces. While these sections are spent, they are spent because of the interprovincial character of the trade and commerce competence granted the federal parliament under 91(2). 

The 92(10)(b) reference to federal jurisdiction over steam ship lines between “the Province and any British or Foreign Country” seems to be widely ignored by the courts as well as both federal and provincial governments. Moreover, 91(13) on the competence to legislate in relation to “Ferries between a Province and any British or Foreign Country or between Two Provinces” is treated as a separate power. Whether ignored or not, these are the only grants of legislative authority to the federal government that might have a bearing on the trade and commerce power. In other words, they are separately listed to clarify the limitations existing on the trade and commerce power.
 

When taken in conjunction with the federal competence for navigation and shipping, it is reasonably clear that the powers involved are concerned in part with the regulation and administration of transnational marine shipping traffic. 

However, it is also clear that these subsections were not intended to suggest devolution of a power associated with the conduct of relations with foreign states. It did not represent a grant of trade and commerce treaty-related capacity, which was after all provided for at Section 132. It therefore appears to be a proto-consular capacity, in keeping with that function’s historical focus on the affairs of merchant vessels.

Parenthetically, Section 92(3) gives exclusive legislative competence for the borrowing of money on the sole credit of the province. Federal competence at 91(4) provides for the borrowing of money on the public credit. Thus, where the regulation of trade and commerce pertains to international finance there is a division by which both federal and provincial parliaments were empowered. This arrangement could not be meaningful unless executive and legislative authority were conjoined for both domestic and foreign purposes.

The acquisition of such power as the federal government may have for regulating international trade arises therefore from constitutional cases. It bears reviewing the key case upon which the federal government has made its assertion.

Judicial Ruling

The seminal constitutional case upon which most subsequent interpretation has been based is the 1881 Parsons case determined by the Judicial Committee
. It is recognised that the ruling denied the federal government unlimited jurisdiction to regulate trade and commerce. The ruling is usually cast in terms of having defined three types of laws that might be supported by the trade and commerce power: political arrangements in regard to trade requiring the sanction of parliament; regulation of trade in matters of interprovincial concern; and general regulation of trade affecting the whole Dominion. 

The reference to political arrangements in regard to trade requiring the sanction of parliament however has been taken out of context. The portion of the ruling addressing the trade and commerce power states:

The words ‘regulation of trade and commerce’, in their unlimited sense are sufficiently wide, if uncontrolled by the context and other parts of the Act, to include every regulation of trade ranging from political arrangements in regard to trade with foreign governments, requiring the sanction of parliament, down to minute rules for regulating particular trades. But a consideration of the Act shows that the words were not used in this unlimited sense. In the first place the collocation of No. 2 with classes of subjects of national and general concern affords an indication that regulations relating to general trade and commerce were in the mind of the legislature, when conferring this power on the dominion parliament. If the words had been intended to have the full scope of which in their literal meaning they are susceptible, the specific mention of several of the other classes of subjects enumerated in sect. 91 would have been unnecessary; as, 15, banking; 17, weights and measures; 18, bills of exchange and promissory notes; 19, interest; and even 21, bankruptcy and insolvency.

“Regulation of trade and commerce” may have been used in some such sense as the words “regulations of trade”  in the Act of Union between England and Scotland (6 Anne, c. 11), and as these words have been used in Acts of State relating to trade and commerce. Article V of the Act of Union enacted that all the subjects of the United Kingdom should have “full freedom and intercourse of trade and navigation” to and from all places in the United Kingdom and the colonies; and Article VI enacted that all parts of the United Kingdom from and after the Union should be under the same “prohibitions, restrictions, and regulations of trade.” Parliament has at various times since the Union passed laws affecting and regulating specific trades in one part of the United Kingdom only, without its being supposed that it hereby infringed the Articles of Union. Thus the Acts for regulating the sale of intoxicating liquors notoriously vary in the two kingdoms. So with regard to Acts relating to bankruptcy, and various other matters.

Construing therefore the words “regulation of trade and commerce” by the various aids to their interpretation above suggested, they would include political arrangements in regard to trade requiring the sanction of parliament, regulation of trade in matters of interprovincial concern, and it may be that they would include general regulation of trade affecting the whole Dominion. Their Lordships abstain on the present occasion from any attempt to define the limits of the authority of the dominion parliament in this direction.
 

There are several things worth noting about this statement of the court. The first paragraph quoted is clearly an introductory remark on the hypothetically broadest possible interpretation that could be made of the power. It is also clear that the Judicial Committee did not accept that the Constitution Act, 1867 provided for an unlimited authority of the type hypothetically described. 

To aid the Judicial Committee in its interpretation, the second paragraph refers to certain acts and laws which by their nature deal with trade and commerce regulation. In effect, the court is saying these are the models referred to in arriving at an interpretation of the trade and commerce power. Significantly, they are all legal models internal to the British Empire. Of particular relevance is the fact that the reference is to trade “to and from all places in the United Kingdom and the colonies”. This was of course appropriate as the territory under the Constitution Act, 1867 did not possess the trappings of statehood. The authority to regulate inter-national trade resided in the Imperial Government, and not in the dominion.  

Accordingly, the hypothetical coverage of the “regulation of trade and commerce” allowed that the phrase could cover “ political arrangements in regard to trade with foreign governments, requiring the sanction of parliament”. However, in the third paragraph, which applies the interpretation to have affect in the dominion, the phrase is defined as “political arrangements in regard to trade requiring the sanction of parliament”. The essential reference “with foreign governments” does not appear in the operative passage.

This of course is reasonable, as the role of the dominion parliament in relation to trade treaties concluded by the Imperial government was to give effect to them within the dominion, as provided by Section 132. There is in other words no reference in the judgment that could be readily construed as validating a central government exclusivity in respect to international trade and commerce as between two or more sovereign states.

Moreover, as the court distinguished “the general regulation of trade affecting the whole dominion” as a separate instance, there is no doubt that it was not intended as a rubric under which international trade and commerce would fall. The court, as noted above, did not however, pronounce further on the possible content of general regulation
. 

In sum, then, the Parsons case in the context of the argument as presented in the ruling, contributes very little if anything to a clear case for an exclusive federal jurisdiction in the regulation of trade and commerce in the international sphere. 

Observation

There can be no doubt that the federal government is quite cognisant of the tenuous ground upon which it lays claim to exclusive jurisdiction for international trade and commerce. During the federal-provincial constitutional meetings in 1980, leading ultimately to patriation, one of the key items was the division of powers over the economy. The federal proposal in this area included a demand to make explicit federal jurisdiction under section 91(2) to regulate trade and commerce in services and capital as well as goods, to regulate competition, and to set product standards. Provincial reaction was not enthusiastic as the effects on provincial jurisdiction were a concern, and discussions appear to have been inconclusive.

The sense at the time was that federal proposals on section 91(2)might be accepted by the provinces in relation to product standards and competition, but not for an extension of the trade and commerce power to services and capital. Indeed, it was part of the federal strategy to withdraw the trade and commerce proposal if faced with resistance from the provinces. 

This was very much a matter of seeking to effect a transfer of powers from the provinces to the federal government to enhance 91(2). Thus, there can be little doubt that the central government recognises its vulnerability on a claim to authority to regulate trade in services, and capital flows, both internally and externally.

It is noteworthy that during the constitutional negotiations, a federal-provincial “best efforts” draft was developed in February 1979,  in which the provinces would be recognised as having concurrency in interprovincial and international trade, with qualified federal supremacy
. While the federal government ultimately disassociated itself from this proposal, it is at least passing strange that it was ever entertained at all: if the central government had complete confidence in its constitutional authority over international trade and commerce, a proposal to dilute it would have been extraordinary, both politically and constitutionally. 

In conclusion, apart from the federal government’s selective quotation from the Parsons case, it is likely that the federal government has but the most tenuous of claims to exclusive jurisdiction regarding international trade and commerce in goods and manufactures. Where such exclusivity might exist is quite narrowly in relation to the levying of tariffs and duties, and such other activities as provided by Section 91 and 92(10) exceptions.

Moreover, there appears no basis upon which a federal government claim of exclusivity in the regulation of trade in services could even arise in relation to the treaty making or trade and commerce powers. Ironically, much of section 92 bears on trade in services, and the provision and regulation of services within provincial jurisdiction. There is little to sustain a similar claim under Section 91, apart from transportation and communication services, though even this seems weak ground absent any federal government jurisdiction for regulating international trade in services. 

Provincial Jurisdiction: Conclusions

In Canadian experience, the durability of the Constitution rests to a large degree upon our capacity to interpret it in light of changing conditions and circumstances. There can be little doubt that maintaining unity in diversity requires such a perspective, if the federation is to endure. We face just such a circumstance in the growing necessity to address the international dimension of provincial and federal jurisdiction.

Based on the foregoing, it seems clear that over the years there has been an effort to finesse the question of treaty power, largely on the widely held view that in federal states the national authority alone possesses it. But analogies to other states, or appeals to federalist theory simply misdirect our attention from the Canadian condition, which after all is the one we are essentially concerned with as citizens.

Between 1920 and 1945, operational responsibility for foreign affairs gradually accumulated at the federal level. With foreign affairs thus deemed within the national jurisdiction, the federal government traditionally could argue that it alone was competent to represent the interests of the country on the international stage. Historically, this was not challenged principally because the subject matter of inter-state relations was restricted either to issues of broad geo-political decision-making (defence, war, international boundaries), or consisted of matters falling within the federal jurisdiction as provided in the Constitution (collection of the customs, consular services).

However, neither the Constitution nor judicial rulings accord to the federal government any jurisdiction over the international negotiation of subject matter falling exclusively within provincial jurisdiction. In fact, such an interpretation would make a mockery of Section 92. For clearly, if the federal authority extended to the negotiation of provincial jurisdiction at the international level, there would be a strong claim that Section 92 was merely a residual category of federal authority, which it patently is not. This is clearly implied by the Labour Conventions ruling. This is the full import of the ruling, and most likely the reason that their Lordships chose to express no opinion on the matter.

It is important to appreciate that the restrictions identified on federal treaty making and implementation powers do not affect the sovereignty of the state, or qualify its capacity to contract in other matters. Just as appeals to national sovereignty do not imply unlimited treaty capacity, nor do restrictions on that capacity imply an erosion of sovereignty.

In addressing the matter of the international jurisdiction of the provinces, it is important to realise that the federal government runs numerous risks in turning a blind eye to the import of provincial competence. If the federal government exceeds its executive power as constitutionally restricted, the resulting trade treaty is not law, even if it is signed and ratified. Otherwise, the federal government would be guilt of bad faith. 

PART II: PROVINCIAL TREATY MAKING IN PRACTICE
Since the end of the Second World War, the pace of globalisation has drawn larger and larger portions of everyday life into the international sphere. By 1990, more than 80% of treaties to which Canada was a party were not trade treaties
. In part, this merely reflects our growing collective recognition of the vast, interdependent range of human activity that extends across international boundaries. It does, however, also point to the extent to which forces of globalisation are increasingly pressing on traditional institutional perspectives and processes of governance
.

Constitutional jurisdiction for foreign relations per se is therefore not the only source of debate. As others have observed, “...the message we draw from the impact of globalization in terms of Canada’s constitutional options is that it is fully consistent with the accrual of greater powers to subnational governments.”
 Most recently, the federal government has taken note that, 

The new internationalized environment of ‘perforated’ sovereignty, interdependent policy domains, and the blurring of domestic and international issues has led to a need for more collaborative federal-provincial approaches in the international treaty-making process. Provincial involvement in the process of reaching international agreements has become more important to ensure that Canada can make credible international commitments
.

In the 1960s, international issues arose in which the provinces claimed a substantial interest. Unfortunately, the question had it origins in events surrounding Quebec’s participation in international conferences without reference to federal participation
. In large measure, the federal reaction was based on a dark fear that accepting a broader international role for the provinces would lead to the loss of sovereignty for Canada, and, in the case of Quebec, the acquisition of international personality
. Nonetheless, the federal government has through time come to recognise that Canadian provinces do have legitimate interests at the international level, and in the field of international trade. Modalities have been developed to address the contending needs of both the federal government and all provinces
.

General Approaches to Participation 

There is an extensive history of provincial participation on Canadian international conference delegations in areas of provincial jurisdiction. The practice of including both provincial ministers and provincial officials as members of Canadian delegations includes general conferences and meetings under the auspices of UN specialised agencies, such as the International Labour Organisation, the World Health Organisation, the Food and Agriculture Organisation, the UN Economic and Social Council, and the UN Educational, Scientific, and Cultural Organisation.  There have also been occasions when Canadian delegations of federal and provincial officials have been headed by a provincial representative.

It bears mentioning that the federal government issued invitations to all the provinces to join the Canadian delegation for the launch of the Uruguay Round in Punta del Este in 1986, as well as the WTO Ministerial Conference in Singapore in 1996. It is undoubtedly the case that provinces will be issued a similar invitation to attend the 1999 WTO Ministerial Conference in Seattle, which will launch the Millennium Round of multilateral trade negotiations. 

The use of the term “provincial” in these circumstances is formally problematic. The federal government insists that, when participating on Canadian delegations, provincial officials must act as representatives of Canada, and not of their provinces. This seems a defensive posture to preserve the illusion of federal supremacy in foreign affairs. At the same time, however, it is clear that there is no strong justification to claim a similar approach ought not exist in respect to other international organisations. In fact, the federal government long ago suggested that Canadian participation associated with other international organisations “can be organized along similar lines as the need arises.”

Trade Negotiation Approaches

To avoid further concessions, the central government has promulgated what might be termed the “Chaos Theory of Federalism”. The argument has been made on numerous occasions over the last thirty years. It appears to have its origins during the 1968 

constitutional conference, where the federal government pleaded that in relation to international relations, 

...participation in Canadian delegations in no way involves disadvantages for the provinces by comparison with individual or independent provincial participation. On the contrary, even if the latter procedure were possible under the existing constitutions of the Specialized Agencies, from a Canadian point of view it would involve a multiplication of policies which would not only verge on chaos but would substantially reduce the influence which Canada (and by extension any one of the Canadian provinces) can exercise. If ‘Canada’ were represented by ten or eleven independent entities in an international organization, there would not only be several ‘Canadian’ positions with respect to broad issues of policy in that organization, some of which might be incompatible with others, but each of those policies would carry with it only a fraction of the authority of present Canadian policy. Provincial participation in Canadian delegations, and close consultation between the provinces and the Federal Government, is therefore not only more acceptable on the international plane but more likely to lead to an effective presentation of provincial views.

Apart from ignoring jurisdictional powers, this argument is devoid of any empirical content. It constitutes an appeal based on fear of chaos and dilution of influence. In terms of international trade negotiations, it is largely irrelevant. Areas of provincial jurisdiction are treated as reservations and exceptions individually listed on a province by province basis in Canadian schedules. In other words, multilateral trade negotiations are not averse to a multiplicity of policies. They can and do readily accommodate them.

Parenthetically, foreign trading partners could demand more limited Canadian reservations in the next round of multilateral trade negotiations, on the grounds that domestic processes are used as a means to frustrate the intent of an agreement. This too seems worthy of consideration from a planning perspective.

As for the diminution of influence, there can be little doubt that federal influence in future multilateral trade negotiations will suffer unless the question of provincial participation is resolved in a sensible way. What remains under federal jurisdiction is insufficient to secure on-going concessions from foreign trading partners in a multilateral negotiation. Without bringing provincial jurisdiction to the trade negotiating table, Canada’s role and authority will be diminished anyway.

Federal - Provincial Consultation Model

In the field of international trade negotiations, the provinces have been active for almost thirty years. Beginning with the Tokyo Round of multilateral trade negotiations (1973 - 1979), some provinces (notably Ontario, Quebec, Alberta, and British Columbia) assumed a more activist stance and undertook to consult with the federal government on matters of interest to them. These included tariffs, government procurement, liquor board practices, subsidies, and other non-tariff issues on the negotiation agenda. It is fair to say that provincial involvement was modest in the Tokyo Round, though some provinces did undertake direct discussions at the GATT in Geneva
. 

Since the Tokyo Round, the federal government has made a practice of consulting with the provincial governments on the conduct of trade negotiations. The basic form of federal-provincial dialogue at the officials’ and First Ministers’ levels has remained substantially unchanged for almost twenty years. Through the negotiations on the Canada-US Free Trade Agreement, the North American Free Trade Agreement, and the Uruguay Round of multilateral trade negotiations, there came to be elaborated an informal federal-provincial process of information exchanges and discussions. 

This has typically gone beyond matters solely within provincial jurisdiction, and includes open dialogue on negotiation issues within the federal jurisdiction as well. For some purposes, the federal government has agreed to the establishment of a specific forum for the federal-provincial consultation process to occur. During negotiations on the Canada-US Free Trade Agreement, for example, a special committee was set up to provide for provincial participation, known at the time as the Continuing Committee on Trade Negotiations(CCTN). The federal negotiator also made quarterly progress reports to the First Ministers’ Conference. Other, less intense consultations occurred on a regular basis during the NAFTA negotiations, and the Uruguay Round of multilateral trade negotiations that concluded in 1994. 

These devices were generally considered adequate for discussion purposes, but did not achieve the level of participation sought by many provincial governments. Indeed, the larger objective of provincial participation -- up to and including appeals at the First Ministers’ level -- has been inclusion on the Canadian negotiating team. Proposals for a decision-making role have not been well received by federal authorities, even when direct provincial interests and jurisdiction were subject to negotiation with foreign trading partners.

In 1998, the federal government reviewed the international role of the provinces.
 

On the subject of international treaties, the document has this to say:

Treaties are negotiated and concluded by the federal government. If the subject matter of the treaty falls under provincial jurisdiction according to Canadian constitutional law, then the provinces will be consulted during the process of negotiating and concluding the treaty. Representatives from the provinces may be invited to be part of the Canadian delegation to negotiating sessions. In addition, non-governmental organizations are often consulted on the treaty as it is being negotiated, and may also accompany the Canadian delegation to negotiating sessions.
 

Provincial Treaty Making

Current federal thinking on provincial treaty making is consistent with the experience of the last thirty years:

Full partnership arrangements imply more formal decision rules, and require domestic agreements binding the federal government to a decision agreed upon by federal and provincial governments, and provincial representation at the negotiating table. They represent the most complex and constraining form of institutionalization.

Nonetheless, in some cases where provincial interests are directly affected, the federal government has responded by offering greater provincial participation at negotiating sessions. This has included participation as members of the Canadian delegation under the direction of the Head of Delegation.

Negotiating history reveals that there are precedents for direct provincial participation in the negotiation of international treaties.  For example, British Columbia and federal officials jointly negotiated with the United States. In the case of the Columbia River Treaty and Protocol, “The procedure adopted was, after extensive consultations with the British Columbia government, a federal government delegation including representatives from the province negotiated a bilateral agreement with the United States. An arrangement was worked out with the Province of British Columbia whereby the province undertook to execute the terms of the treaty and to indemnify the Federal Government in the event of its failure to do so.”

Of course, Quebec has an extensive history of negotiating arrangements with other countries, most notably France in relation to education and culture. While this has frequently occurred under the umbrella of a protocol between France and Canada, the point is that international treaty formation within areas of provincial jurisdiction does in fact occur with direct provincial participation. Other provinces, including Alberta, Ontario, and New Brunswick, have exercised authority in a similar manner. There are, then, numerous precedents suggesting considerable room for flexibility and creativity on this matter.

However, there is a significant exception to the current federal position on full partnership:

In other policy areas, particularly in federal jurisdictional areas such as trade and commerce, the federal government has continued to resist such pressures.

Yet, as argued above, the trade and commerce power is a poor refuge from which to “resist such pressures”. The federal view simply does not extend to the negotiation of international trade treaties. Restricting access to the “negotiating room” has been treated as so important that the federal government have gone as far as to suggest that only the federal negotiator and the federal negotiating team should be “in the room”, even when discussing areas under provincial jurisdiction. If necessary, the federal negotiator could call for an adjournment in the negotiation session in order to consult with the provinces about areas under provincial jurisdiction. Obviously, a great deal of significance is attached to avoiding having the provinces at or anywhere near the negotiating table when the subject is international trade
. 

In keeping with federal rebuttal on this issue, the current federal view resorts to a traditional appeal:

The 1996 softwood lumber agreement is frequently used as an example of the pit-falls of provincial participation in international agreements. There, direct provincial participation is claimed to have resulted in the ability of the U.S. to play provinces against each other, undermining Canada’s negotiating strength and a coherent position. In agreements involving regional gains and losses, a full partnership model may be seen to limit the federal ability to forge a national position, but at the same time, these are the areas where provincial governments will most likely want to seek partnership arrangements.

That regional interests are a source of trade policy conflict is no surprise. A comparable dynamic exists within the federal government, focused on regional ministers and competing bureaucratic interests. That said, it is highly doubtful the federal government can glibly shift the blame for the softwood lumber outcome solely to the provinces, though it may be convenient for senior officials in Ottawa to do so.

The softwood lumber case is as much a failure of strategic planning and wishful thinking by both the federal and provincial governments as it is to the pursuit of narrow provincial advantage. As experience deepens in the future with sub-central trade disputes, the capacity of both federal and provincial governments to better coordinate their efforts will increase
. Federal negotiating strength, whatever that is, has not proven terribly effective in the bilateral dispute with the U.S. over periodicals, or with Brazil over civil aircraft.

Federal resistance has met with vigorous demands for a more fulsome role by most if not all the provinces. The reason provincial dissatisfaction remains is that a federal-provincial consultation mechanism alone is an inadequate basis upon which to address provincial interests that are involved in trade negotiations proper. As a result, provincial governments have resorted to other approaches to secure leverage for their international negotiation interests. Two in particular are noteworthy. First, provincial politicians and officials trek into Geneva, Washington, and other major hubs to meet with Canadian and foreign country representatives. This serves both provincial intelligence gathering and interest advocacy purposes. 

The other and more effective source of leverage is the withholding of consent to include in Canadian concessions matters that are under provincial jurisdiction. In the past, this has not been a particularly difficult issue for federal negotiators to circumvent during the bargaining process. However, certain understandings reached during the Uruguay Round regarding matters within provincial jurisdiction were accepted more or less at face value by Canada’s trading partners. These included what appeared to be federal commitments to bring provincial entities under the discipline of the Agreement on Government Procurement; and wording in the Agreement on Subsidies that could be understood to mean provincial subsidy programs were to be included in Canada’s notifications of subsidy practices to the World Trade Organisation (WTO). In the latter case, the United States and the EU have pressed for such an operational definition by including sub-federal level subsidy measures in their government notifications to the WTO. 

Significantly, in both these instances, the Canadian provinces for the most part have been non-responsive. While there are obvious local political and economic considerations at play, it is also true that the provinces cannot be bound without their consent. Their historical status as non-parties to trade negotiations leave one wondering about the extent to which this liability has contributed to a provincial disposition that reflects an outsider’s commitment to the process. 

PART III: ALIGNING PROVINCIAL JURISDICTION AND PARTICIPATION
In the upcoming Millennium Round, it will be virtually impossible for either the federal or the provincial governments to side step the question of provincial participation. The reason is that a significant portion of the negotiations will be dealing with issues that implicate provincial jurisdiction directly and indirectly. Moreover, an impressive array of Canada’s trading partners is clearly interested in pursuing their trade negotiation objectives all the way to the provincial level. Among these are the major international traders, and therefore the major players in WTO.

Foreign governments have identified provincial policies, practices, and measures perceived as impacting market access, creating discrimination against foreign suppliers, and unduly restricting international commerce. These provincial practices include specific barriers to foreign trade associated with liquor boards, government procurement, subsidies, technical barriers, and a host of restrictions associated with professional and business services involving licensing, certification, and accreditation. In these circumstances, provinces ought to be expected to represent themselves inasmuch as it is the only certain way to assure they will be bind themselves to final negotiated agreements. 

One federal solution has presented itself repeatedly since the 1960s. Provincial representatives have been offered status as accredited members of a “Canadian” delegation. This appears to be the proposed federal resolution to the recent squabble between Ottawa and Quebec City on a Paris meeting to discuss the protection of culture in international trade agreements. In fact, the Quebec government’s articulation of its right to represent itself on matters within provincial jurisdiction in international fora is a position that politically, constitutionally, socially, and morally is incontestable. And it is moreover of general application to all other provinces when matters falling within provincial jurisdiction are at stake. 

Unfortunately, the federal proposal never addressed the larger question of provincial negotiating authority for issues falling within provincial jurisdiction. While understandable in a political sense, negotiating in areas of provincial jurisdiction is not integral to the exercise of federal authority. 

It is however not a question whether federal legislative competence extends to provincial jurisdiction simply because the issue forms the subject matter of an international agreement. It is clear by supreme law, practice and convention that it does not. Accordingly, without the competence to negotiate authoritatively in areas falling within provincial competence, the federal government needs to consider how to accommodate a provincial role in the negotiation of international trade agreements designed to cover provincial jurisdiction. 

If we fail to recognise the importance of a genuine inclusion of the provinces as parties to international negotiations, not only does the country have less coinage to secure foreign market concessions, it also is a less credible negotiating partner when such matters arise.

But there are even bigger stakes involved. Without the prospect of concessions in the area of provincial jurisdiction, bargaining in the next multilateral trade negotiation will be limited entirely to aspects of federal jurisdiction, which means there will be little scope to protect supply management, defend the Canadian Wheat Board, or sustain a cultural exemption for periodicals, film, video, and broadcasting.

In these circumstances, should Ottawa still not accommodate authentic provincial participation, the cost of clinging to federal treaty making mythology may well be the bargaining away of the few remaining nation-building elements of Canadian identity.

Negotiation Approaches

Being unable to implement international obligations in provincial jurisdiction clearly circumscribes the federal government’s capacity to negotiate with credibility and authority on areas of provincial jurisdiction. There are four possible negotiation approaches
 to redress this situation from a practical perspective:

1. Insertion of a Federal State Clause in treaties to which Canada is a party;

2. Provincial accreditation of federal government negotiators to represent provincial interests;

3. Indirect provincial representation on federal government negotiating delegations; and

4. Direct provincial representation formally associated with federal government negotiating delegations.

Federal State or Best Efforts Clause

A Federal State Clause may be used by the central government in instances where the provinces have not given their consent prior to concluding the treaty document. The insertion of a Federal State Clause allows the central government to become a party to the treaty, with the proviso that it will be extended to the provinces once they have implemented the necessary legislation. This tactic was used during earlier rounds of the General Agreement on Tariffs and Trade where matters under provincial jurisdiction were involved
.

This option effectively limits negotiating leverage to central jurisdiction. It consequently debases the value of any offers made regarding provincial jurisdiction. Foreign states are naturally reluctant to make concessions in exchange for potential benefits in provincial jurisdiction. In effect, they are asked to bargain real concessions for a best efforts undertaking by the federal government. Because such undertakings are dependent on future performance by those not party to the formation of treaty obligations, there always remains some doubt about their deliverability.

Moreover, the federal government invites foreign criticism when it uses the Constitution as an excuse for failure to comply with international obligations. Though more in the tradition 

of conventional international practice than strict law, it is understood that,

Every State has the duty to carry out in good faith its obligations arising from treaties and other sources of international law, and it may not invoke provisions in its constitution or its laws as an excuse for failure to perform this duty.
 

This of course explains in large measure recourse to a Federal State or “Best Efforts” clause. Even the taking of “all necessary measures” has not put the federal government in a position of satisfying foreign treaty partners because it continues to smack of treaty frustration on constitutional grounds.
Foreign states have had just such an experience with undertakings made by the federal government in relation to both sub-central government procurement and subsidies during the Uruguay Round. Given the nature of the upcoming round of multilateral trade negotiations, it is unlikely that foreign negotiating partners will be as willing to compromise on this issue.

Provincial Accreditation for Federal Negotiators

This approach would involve the provinces granting the federal negotiator authority to bargain on their behalf. In the federal view, of course, such an approach would be a convenient resolution to current treaty making constraints. 

It has the interesting scope for a pre-negotiation accord between the federal and provincial governments under which the provinces would define a provincial jurisdiction mandate, and agree in exchange to be bound by, and implement, the results. At the same time, this approach is not entirely without its weaknesses. It has been suggested that having a federal-provincial pre-agreement might actually jeopardise efforts to secure a maximum result in negotiations. In other words, it is more useful not to have provincial pre-agreement because it allows one to create doubt that foreign concessions on offer will be sufficient to secure provincial consent.

In reviewing federal-provincial relations internationally, the 1998 federal study acknowledges among other things that, “the link between negotiation and implementation of agreements needs to be strengthened.” The only approach identified is “...to improve federal-provincial implementation planning prior to negotiations of international agreements. Federal-provincial mechanisms and processes to enhance national consensus on implementation/monitoring issues prior to entering into international agreements will be a key challenge for federal and provincial governments.”
 

This approach could very well be the preferred federal position as it plays into the self proclaimed federal trade and commerce power, and the equally self proclaimed executive authority to enter into international agreements even when they impact provincial jurisdiction. This approach relies upon the inclusion of a Federal State Clause for instances where prior provincial agreement on implementation is not achieved.

While there are implementation issues at both the federal and provincial levels that warrant further study, it would be naive in the extreme to think that the provinces will be mollified with such a federal proposal. If the main implementation issue is securing prior provincial assent, that is not so easily achieved, as it bears on legislative competence. It is worth recalling the Judicial Committee’s warning in this regard:

... it has never been suggested, and it is not the law, that such an expression of approval operates as law, or that in law it precludes the assenting Parliament, or any subsequent Parliament, from refusing to give its sanction to any legislative proposals that may subsequently be brought before it.

This seems to indicate an inherent weakness in current federal thinking that focuses on achieving approval from the provinces regarding the implementation of international agreements prior to entering such agreements. Clearly, the provincial legislatures are not constrained from repudiating any expression of approval that they might have advanced prior to the federal government entering into international treaty obligations. If there is a change of government, this situation becomes a very real consideration. The force of the operative passage quoted above is such that it casts serious doubt on the wisdom of the latest federal strategy.

By and large, provincial accreditation of federal negotiators is a non-starter. As Mr. Reisman, the chief federal negotiator for the FTA, was fond of pointing out, his “pay and rations” came from the federal government. Accordingly, so did his mandate and instructions. In effect, federal negotiators are incapable of representing the interests of the provinces singly or collectively. They are neither empowered to do so nor are they bound to honour the direction of Premiers and provincial governments. Their only master is the federal government. This approach also involves a transfer of provincial jurisdiction to the central authority for the duration of negotiations (and perhaps longer), and as such is a dangerous choice. 

Indirect Provincial Representation

Under this approach, provincial experts on a specific issue could be sworn into the federal negotiating team. This would allow provincial experts or special advisors to be “in the room” when a key issue for a province is under discussion. This approach transforms a provincial expert into a federal public servant for a specific and temporary negotiating purpose. It necessarily implies that, as a federal public servant, the expert would be constrained by having to represent “Canada” rather than a province. This nuance may not be appreciated by foreign negotiators, and even if it is understood, they might seek advantage by ignoring it.

In addition, it can be expected that official secrecy provisions would be in play, thereby precluding the expert from reporting fully to his provincial government. While this approach occasionally has had its advocates in the federal government, not all provinces are comfortable with it. Clearly, it implies consequences that may not be acceptable to the provinces. It requires further discussion, but could be a viable option.

It is within the conventional authority of the federal government to respond positively to this approach. In fact, the World Trade Organization Agreement Implementation Act
, includes provisions under which indirect provincial representation could readily be given effect.

The Act to implement the Agreement Establishing the World Trade Organization in Part I concerning the implementation of the Agreement generally,  provides that associated with World Trade Organisation Committees and bodies:

11. The Minister may appoint any person to be the representative of Canada on any committee, council or body, other than the Ministerial Conference referred to in section 10, that is or may be established under the Agreement.

There appears to be no federal bar to working out an arrangement with the provinces for inclusion as participants in the World Trade Organisation. The manner in which this provision might be shaped to accommodate negotiations remains only to be worked out.

Direct Provincial Participation

To paraphrase Lord Atkin, Canada’s international personality is the sum of both central and provincial constitutional characteristics. The sovereignty of Canada includes both aspects of the state. Having at least the constitutional right and the legal capacity to implement within their jurisdiction, the provinces should be able to participate as fully accredited members in their own right, associated with the federal government’s negotiating team for international trade agreements.

This provides a basis for ensuring that the formation of treaty obligations dependent upon provincial acceptance and approval are carried out by the pertinent jurisdiction. As noted in Part II, the direct participation of provincial negotiators on the formation of treaties is not without precedent in Canada. The experience has produced treaty performance commensurate with the obligations agreed upon by participating provinces. This approach is the only secure way to arrive at a realistic relationship between negotiation and implementation that results in binding international obligations at the provincial level.

In the meantime, provincial pressures continue to be exerted in favour of the direct participation. Both the 1996 and 1997 Annual Premiers’ Conferences demanded framework agreements and decision rules for sharing the trade and commerce power prior to entering into trade-related agreements. The federal response has been to explore the issue of more formal “decision rules” and more permanent federal-provincial institutional arrangements for negotiating and implementing international agreements.
 After more than thirty years of talking, the same disconnect still needs to be bridged.

PART III CONCLUSIONS
Failure to appreciate the legal and political necessity of provincial participation has been up to now little more than an inconvenience for the federal government. However, globalisation has altered the situation significantly. The provincial demand for full participation in international trade negotiations has paralleled the increasing presence on the negotiation agenda of issues falling within provincial jurisdiction. Despite clear constitutional powers that the provinces have regarding a wide range of subject matter now deemed legitimate matters for international negotiation, the federal government has steadfastly rejected the concept of provincial participation in trade negotiations proper.

Unyielding refusal to adapt to new domestic and international conditions has virtually nothing to do with the Constitution. It has everything to do with an ironically mistaken sense of an essential need to preserve national unity through a federal government monopoly on international relations. It is ironic because it is a corruption of the country’s basic political documents. It is mistaken because, apart from preserving the illusion of federal supremacy in trade negotiations, in the final analysis the federal government can not bind the provinces in areas within their own jurisdiction absent their explicit and informed consent. On this point, there is no serious debate.

Federal equivocation in the conduct of international trade negotiations is based on the wrong concerns: a provincial role in trade negotiations does not imperil the conduct of war and defence, or limit the federal government in addressing geo-political strategic issues of nuclear proliferation, arms control, peacekeeping, state terrorism, and other matters of national security. 

The issue is clear: this is about economic and social welfare within areas of the constitutional jurisdiction of the provinces. Nothing about the matter confers international personality, compromises diplomatic representation, undermines the federal authority as the political centre for foreign policy, or dilutes the capacity to make agreements within its own areas of jurisdiction. 

FINAL THOUGHTS

If a direct participation or full partnership model were achieved, then we would be in a position to address the root issue of a constitutional amendment to address the treaty power. A constitutional amendment could be sculpted along the lines of the natural resource provision. Specifically, an amendment would provide that both the federal and provincial legislatures are empowered to conclude foreign treaties within their respective legislative competencies. In the event of a conflict of treaty principles and objectives, federal agreements would prevail. We have done as much in Section 92A which opens inter-provincial resource trade to provincial jurisdiction, except in the event of a conflict with a law of the federal parliament.

Such an amendment also could acknowledge that treaties which can only be put into effect by passage of a legislative act give rise to an international obligation on the part of the federal and provincial legislatures to pass the required act. Not only should there be an explicit provision in the Constitution with respect to the ratification
 of treaties, there should also be a provision regarding this international obligation on the part of both the federal and provincial legislatures.
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